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"Sizzling . smoking. . flames shooting from the hard drive
OK.. that IS a malfunction and you'd best unplug it."
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Why Are SSM Provisions Needed?

A During startup, shutdown, or malfunctions (SSM),
emission limitations designed for normal, steady-state
operations may be unachievable.

I Some control devices cannot be engaged
I Efficient combustion cannot be achieved

I SSM events i1 nvol ve

I Accurate measurement of emissions during SSM events is
difficult, if not impossible

A Without an SSM provision, these unavoidable emissions
could be Clean Air Act violations.
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State SSM Provisions

A Most have been in State Implementation Plans (SIPs)
since original EPA approval in the 1970s

A Typically not specific to industry/pollutant
AEach stateds SSM provision i

I Some confirm that SSM emi ssi ons
I Some provide an naffirmative def

I Some all ow state authorities to

i Almost all are qualified or conditioned Ereas

under certai

.
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Federal SSM Provisions
A NSPS 40 C.F.R. Part 60 Subpart A:

I Operations during periods of [SSM] shall not constitute
representative conditions for the purpose of a performance test
nor shall emissions in excess of the level of the applicable
emission limit during periods of [SSM] be considered a
violation of the applicable emission limit

A NESHAP 40 C.F.R. Part 63 Subpart A

I [E]mission standards set forth in this part shall apply at all times
except during periods of startup, shutdown, and malfunction
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SSM/Opacity Casesd Not an Idle Threat

Sierra Club v. PSC Colo., 894 F. Supp A |llinois v. S. Illinois Power Co., lllinois A Conservation Law Foundation, Inc. and
1455 (D. Colo. 1996) Pollution Control Board, PCB No. 04-201 HealthLink, Inc. v. Dominion Energy New
] _ Feb. 16, 2006 Engl Inc., No 1:1ecv-11 .

National Parks Conservation Assoc. V. ( ) Mr;%: ngécncz,l 5011)93\/ 8
Tennessee Valley Authority, No. 80 A Citizens for Pennsylvaniads Future v.
00547 (E.D. Tenn. 2000) Allegheny Energy Supply Co., No. 05- A Sierra Club v. Ameren Corp., No. 4:14

: . 00186 (W.D. Pa. July 13, 2006 4 E.D. Mo. Fi ;
Sierra Club v. Tsbtate Generation and ( - ) g(;/lof) P * G

Transmission, PSC of Colo., Salt River Sierra Club v. Georgia Power, 365 F.

Project Agriclitu BN Supp. 2d 1297 (N.D. Ga. 2004), reversed A Sierra Club v. Energy Future Holdings
FUTEA BRI R, Sl i and remanded by 443 F.3d 1346 (11th Corp., No. WL2-C\A.08 (W.D. Tex.
River Power Authority, No. 962368 (D. Cir. 2006), summary judgment granted March 28, 2014)
Colo. March 19, 2001) for Defendant in No. 02-00151, 2007
U.S. Dist. LEXIS 100219 (N.D. Ga. Jan. A Sierra Club v. DTE Energy Co., No. 2:13

Sierra Club v. TVA, No. 822279 (N.D. cv-11103 (E.D. Mich. Oct. 16, 2014)
Al 2002) 11, 2007) 11105 ,
' (stipulation of voluntary dismissal
A Sierra Club and Wyoming Outdoor without prejudice).

United States v. Exelon Mystic LLC, No. - V. Pacific NG. 07-Cv-042-]
ouncil v. PacifiCorp, No. 07-cv-042- _ .
04-10213 (D. Mass. Jan. 29, 2004) > A Sierra Club v. Energy Future Holdings

(D. Wyo. Feb. 21, 2007) C No. 5:16c\v-00156 (E.D. Tex. J
Biodiversity Conservation Alliance, et. al. 5 20450 gy 35

V. Mountain Cement Co., No. 080361 A Md . DN P t . of Envot V. 3% %OFTSE)) (Prgelr rpagﬁ:lgplqg ﬁasqil ower
(D. Wyo. Nov. 17, 2004) Source Generation, Inc., No. 02-CV-

07122918 (Md. Cir. Ct. Sept. 28, 2007)
Grand Canyon Trust v. PSC New Mexico,

No. 02-00552 (D.N.M. Mar. 10, 2005) A PennFuture v. FirstEnergy Corp., No. 07-
01412 (W.D. Penn. Oct. 15, 2007)
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Sierra Club v. Georgia Power

443 F.3d 1346 (11th Cir. 2006)

A In 2002, the Sierra Club sued Georgia Power
alleging ~4000 opacity violations at Plant
Wansley in 5 years (1% operating time).

A Georgia Power submitted factual and expert
testimony that Plant Wansley met Georgia
SSM rule for each excess opacity event.

District Court granted summary judgment for Sierra Club
because the Plantodos permit u
allow, 6 as I n the SSM rul e.




TROUTMAN

SANDERS

ATTORNEYS AT LAW

Sierra Club v. Georgia Power

443 F.3d 1346 (11th Cir. 2006)

11t Circuit: held that the Georgia SSM rule
establishes a valid affirmative defense

AUl ti matel vy, it appears tha™
not with Georgia Power's permit compliance, but rather
wi th Georgia's SienCRbtoaldi t s
petition the EPA for rulemaking, asking the EPA to
demand that Georgia alter its SIP to conform to the EPA's
SSM policyé For purposes of this p
action, however, Georgia's SSM Rul

ADuring the case, Sierra Clu
which the Bush Administration denied. Under th®©bama
Admi ni strati on, St erra Club

8
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EPAOGS Proposed! SS|

A Proposed February 22, 2013; supplemented September 17, 2014

AProposed to grant Sierra Clubédés P
supplemental proposal added 2 more states (CA, TX)

A Require states to eliminate

C All automatic exemptions
C All Adirector ds
C All affirmative defenses

A Very little discussion of alternatives
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EPAOGSs  Fil nal SSM

A Issued May 22, 2015; SIPs revisions due Nov. 22, 2016
A36 states have fisubstanti al

10
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EPAOCS Fi nal S$M
In short, the SSM SIP Call: /“\

1. Binding: Requires states to eliminate or revise their U
SSM provisions to remove all affirmative defenses and
ensure Aemission | I mitation

2. Guidance:nr ecommendati onso on w
be an appropriate and @ Pat O
|l i mitationo (AEL)

AEPAUS new SSM Policy is a
pbgui dance;y It pdoes not b
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EPAOGSs  Fil nal

AfiGood Copbo

I Not every numeric emission limitation must always
appl y nicoatcommnatons sflnygmeric and
non-rnumeri ¢ standards can fo
Aemi ssion | imitationo

AfiBad Copbo
I EPA c¢claims that ngener al d

I EPA cites 7 criteria for alternative limitations

12
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What 0s negs

A LITIGATION!

1. Are States required to ensure all control measures are

Aconti nuous emission |1 Hols
2. Are States authori zed t n €
3. What makes a SI P fNsubsti® |y

A SIP Revisions (stay is unlikely)
1. Enforcement discretion (fimayo)

2. AAl ternati ve e mMinensnunemc work pnacticeat |
standardsd may be the only viable option

13
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nBut what about source
on an stateso SSM pro

A EPA only addressed the provisions cited by Sierra
Club and naffirmative def

review of SIPs in the future is likely.

A EPA is in the process of applying these same
concepts to its own NSPS and NESHAP rules.

stay tuned

14
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Clean Air Act Sectlon 112

A 8112(d) Maximum Achievable Control Technology

- MACTFLOORf or al | Amaj or sourceso O
fExisting sourceso: average of top 12%, 1
fNew sourceso best performing si mil

- Cost ONLY considered in nbeyond

A 8112(n)(1)(A) Electric Utility Steam Generating Units

- N[ EPA] shall p e rhizardatt oa psutbul diyc ohfe

- N[ EPA] shall devel op aondroldescr i b
strategiesf or emi ssi ons which may war

- A EPA] shall regul ate e 1 f [ EPA]

appropriate and necessaryo
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Mercury and Air Toxics Standards
AMATSO I ssued February 16, 2

A MACT FLOOR applied to all categories of coal and oil
utility units except one (lignite)

A Mercury, hydrogen chloride, and particulate matter

C Activated carbon injection
Sorbent injection

Baghouses

O 0O O

Scrubbers & SCRs
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Mercury and Air Toxics Standards

$$$

A Benefitt $90 billion, but the
PM-related mortality and climate changei c-benef | t
only $4-6 million in hazardous pollutant benefits

NEPA does not @perbpriate e
to consider costs when determining whether

to regul ate [ el ect

NAppropriate & Ne

A Costs: $9.6 billion annually

18
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Mercury and Air Toxics Standards
D.C. CIRCUIT DECISION:

A Majority:

- NONn 1 t&11AnAD(A),neither requires EPA to
consider costs nor prohi bi

- "nCongress | eft 1t to the ¢
EPA whether or not to regil

- NEPA di d all t hat Congr es:

19
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Mercury and Air Toxics Standards
D.C. CIRCUIT DECISION:

A Dissent (Kavanaugh):

- Suppose you were the EPA ... You
have to decide whether an air quality
regul ation I s napj|

- You would certainly want to
understand the benefits from the
regulations. And you would surely ask
how much the regulations would
costt Thatodos Just common se.
sound government practice.

20
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Mercury and Air Toxics Standards
UNITED STATES SUPREME COURT

A Oral Argumentd Justice Breyer:

- NThere I s a way to take 11
answers seems to me to be
source, 06 and the cl|l asses

- ANow, you know where t hat
From discussion and thougl

21
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Mercury and Air Toxics Standards

UNITED STATES SUPREME COURT

A

Justice Scalia, for the Majority:
- Costs are 1,600-2,400X the quantifiable benefits
- The CAA treats power plants differently

- AAppropriateo Is Acapaci ol

- Not even Arational , 0 Anev:«

Impose billions in economic costs for a few dollars in
health benefits

- Unanswered: cost/benefit analysis? co-benefits?

22
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What os

A Vacatur?

1. Does the failure to consider costs taint the entire rule?

2. What is the benefit of vacatur if costs are spent?

A Remand?

1. At a minimum, EPA will need to address costs
2. Wil EPA continue to rely on co-benefits?

3. | f not , can EPA show the rul e i

23
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Greenhouse Gas
Performance. Standards

ARE You
SLIRE 1T'S NOT
EMITTING
GREENHOUSE

. GASSES?

s

ﬁ'f,:i:
- : ol
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TROUTMAN
SANDERS

ATTORNEYS AT LAW ‘ —

Clean Air Act Section 111

A 8111(b) New Source Performance Standards (NSPS)
- APerf ormance StERPAdardso set |
- iNew sourceso include fAimodi
- Must be established before §111(d)

A 8111(d) Emission Guidelines (EG or ESPS)

- STATESs et the nPerformance
Aprocedureo and i ssues 0nemi

- States may take into account remaining useful life
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http://www?2.epa.gov/carbon-pollution-standards/
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§111(b) NSPS
Coal-Fired Units

September 2013 (published January 2014) requiring partial
carbon capture & sequestration for all new coal units

Als CCS Ademonstratedo and fiachi

o Conventional coal:fired power plants release CO;, directly into the atmosphere.
Plants equipped with CCS will copture much of the CO, instead.
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8111(b) NSPS

Natural Gas-Fired Units

A 1,000 Ib CO,/MWh for large units; 1,100 for small units
A No additional controls required for combined cycle (CC) units

A Should not apply to simple-cycle turbines (CTs), although not
automatic i depends on capacity factor (33% threshold)
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SANDERS 4 -

111(b) NSPS <
5111(b) &

Modifications & Reconstructions

A COAL: 2% efficiency improvement compared to best efficiency
within the last decade, with a 1,900 or 2,100 Ib/MWh floor

A NATURAL GAS: combined cycle technology to meet 1,000
Ib/MWh (same standard as for newly constructed units)

ANEPA expects few units would trig
reconstruction provisions that
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§111(d) Clean Power Plan
State-by-State Goals e

Each state must meet a mandatoryn c a r-ibrotnensi t vy
(Ib/MWh) set through four nbuil d

1. Improve efficiency at coal plants by 6%

2. Re-dispatch natural gas to 70%, displacing coal

3. Increase renewables and maintain nuclear capacity
4

. Increase demand-side energy efficiency to 1.5%
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§111(d) Clean Power Plan
Building Block #1: Heat Rate Improvements of 6% e

A Assumes 4% improvement based on eliminating
variability in heat rate

- Based on reducing variability to match best 10% of units

A Assumes 2% improvement based on capital projects

- Based on assumption that only half have already been done
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§111(d) Clean Power Plan

Building Block #2: Re-dispatch of Natural Gas to 70% i

A Existing natural gas combined cycle units must increase to 70%
capacity factor (from an average of 35%)

A EPA assumes 70% is possible because 10% of the units in the
country already operate at that level

A Under-construction natural gas included, but not new natural gas
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TROUTMAN B
SANDERS 3 g

ATTORNEYS AT LAW < _’\’ T
§111(d) Clean Power Plan

()
Building Block #3: Zero-Emitting (Renewable / Nuclear

) =X
Renewable
A Existing renewable counts; hydro does not count

A Regional targets set (10% for the southeast) and growth factor
needed to reach targets applied to each state

A Alternative approach suggests Southeast has enough RE already

Nuclear
A Existing nuclear does not count,

A NEW nuclear counts 100% (5 units)

o
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TROUTMAN
SANDERS

ATTORNEYS AT LAW

'

§111(d) Clean Power Plan

Building Block #4: Demand-Side Energy Efficiency

A EPA assumes 1.5% annual reduction in demand is
possi ble based on a few st a

A Each state must improve 0.2% each year until 1.5%,
and maintain that year-over-year indefinitely

A Total improvement by 2030 is ~10%

)
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TROUTMAN - - e
SANDERS :

ATTORNEYS AT LAW ’~ ﬁ/ * = -
§111(d) Clean Power Plan

Costs & Benefits
EPA claims:

A Benefit: 30% reduction in CO, by 2030; $34-$66 billion
In climate and health benefits (particulate matter)

A Cost: $7.1-$8.8 billion ANNUAL compliance costs
but é

You sHoud DO A TAE COST OF DOING ~EXCEEDS The
CoST-BENEFIT & COST- BENEFTT BENEFIT.

ANALYSIS. ANRLYSIS. .
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TROUTMAN

SANDERS

ATTORNEYS AT LAW

§111(d) Clean Power Plan

e
Costs & Benefits =

NEven 1 f the U.S. were t
gas emissions to zero, that step would be far from

enough to avoid substan
d Social Cost of Carbon TSD

Yo SHould DO A THE COST OF DOING LEXCEEDS Th=
CoST-BENEFIT & COST- BENEFTT BENEFIT.

ANALYSIS. ! ANALYSIS. . E
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ATTORNEYS AT LAW %" _—

TROUTMAN

SANDERS

§111(d) EG

Potential Legal Flaws

A

A

EPA appears to seta mandatory i p e r f o 15 1ina m cfar states,
ratherthanissuinga fAprocedureo or Aemi ssi

EPA is attempting to regulate non-emitting facilities and entities
(wind, solar, nuclear) under the Clean AIR Act

EPA is not allowing the flexibility it claims (e.g., hydro)

EPA may be precluded from regulating utilities under both CAA
Section 112 (MATS) and Section 111(d)

EPA appears to be using three sentences in the CAA to restructure
the entire U.S. electricity system

36
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